
LAW MORAL NATURAL OVERLAP THESIS

All forms of natural law theory subscribe to the Overlap Thesis, which is relation between the concepts of law and
morality.

The concept of due process was inherited from the requirement in Magna Charta that all legal proceedings
comport with the "law of the land" in re winship, U. Though the Overlap Thesis may seem unambiguous, there
are a number of different ways in which it can be interpreted. Texas , U. We disagree about what legal rights
are in much the same way as we philosophers who argue about justice disagree about what justice is. These
cases, as well as others, the Supreme Court reasoned in Cruzan, establish that all U. As John Austin describes
the project, conceptual jurisprudence seeks "the essence or nature which is common to all laws that are
properly so called" Austin ,  The stoics argued that the universes is gorvened by reason, or rational principle
which they was further argued that all human have reason within them and can therefore know and obey its
law. The Conventionality Thesis emphasizes law's conventional nature, claiming that the social facts giving
rise to legal validity are authoritative in virtue of some kind of social convention. Such principles can be found
in various Scriptures, church doctrine, papal decrees, and the decisions of ecclesiastical courts and councils.
Accordingly, an unjust law can be legally valid, but cannot provide an adequate justification for use of the
state coercive power and is hence not obligatory in the fullest sense; thus, an unjust law fails to realize the
moral ideals implicit in the concept of law. On Dworkin's view, the point of any general theory of law is to
interpret a very complex set of related social practices that are "created by people as an entity distinct from
them"; for this reason, Dworkin believes the project of putting together a general theory of law is inherently
constructivist: General theories of law must be abstract because they aim to interpret the main point and
structure of legal practice, not some particular part or department of it. If the only legitimate use of the state
coercive force is to protect people from harm caused by others, then statutes prohibiting public sex are
impermissible because public sex might be offensive but it does not cause harm in the Millian sense to others.
On Austin's view, a rule R is legally valid that is, is a law in a society S if and only if R is commanded by the
sovereign in S and is backed up with the threat of a sanction. Insofar as these principles are built into the
existence conditions for law, it is because they operate as efficacy conditions and not because they function as
moral ideals. Indeed, arguments for the existence of even a prima facie obligation to obey law that is, an
obligation that can be outweighed by competing obligations have largely been unsuccessful. But there is
another kind of natural law theory having to do with the relationship of morality to law. Ethics: Discovering
Right and Wrong. The form of interpretation we are studying-the interpretation of a social practice-is like
artistic interpretation in this way: both aim to interpret something created by people as an entity distinct from
them, rather than what people say, as in conversational interpretation" Dworkin , p. Rather she claims only
that such discretion is necessarily limited by moral norms: legal norms that are promulgated by human beings
are valid only if they are consistent with morality. First, it has often been pointed out that, contra Augustine,
unjust laws are all too frequently enforced against persons. The natural law philosophy has contributed a lot in
the development of law and legal system. The strongest construction of the Overlap Thesis forms the
foundation for the classical naturalism of Aquinas and Blackstone. One society may adhere to monogamy
while the other one may permit plurality of marriages.


